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To the Members of the Senate Commuttee on Interior and Insular Affairs: 


The issue of the authority of the Secretary of the Interior to cancel 
administratively oil and gas leases issued under the Mineral Leasing 
Act of 1920, as amended, is before the committee and the Congress. 
Section 4 of S. 2983, a measure I sponsored to amend the act and on 
which the Public Lands Subcommittee has scheduled hearings, pro- 
vides, in part: 

VIOLATIONS 


If any interest in any land is owned or controlled, directly or indirectly, by 
means of stock or otherwise, in violation of any of the provisions of this section, 
the interest may be canceled or forfeited, or the person, association, or corporation 
so owning or controlling the interest may be compelled to dispose of the interest, 
by the Secretary of the Interior in an administrative proceeding, except that any 
ownership or interest forbidden in this Act which may be acquired by descent, 
will, judgment, or decree may be held for two years and not longer after its 
acquisition: Provided, however, That if such violation has been alleged in the 
acquisition or holding of a jease or interest in lands producing oil and gas, or 
known to contain valuable deposits of oil and gas, no such interest may be canceled 
or forfeited or otherwise ordered disposed of except by an action beginning in 
the United States district court for the district in which the land or some part 
thereof is located or in which such person, association, or corporation may be 
found, upon appropriate proceedings instituted in such court by the Attorney 
General. In the event that the Secretary has reason to believe that fraud has 
been committed in the acquisition or holding of any interest in an oil and gas 
lease by any person, association, or corporation, he may instead request the 
Attorney General to institute appropriate proceedings for the cancellation of such 
interest against such person, association, or corporation. Any such proceeding 
shall be instituted in the United States district court for the district in which the 
land or some part thereof is located or in which such person, association, or 
corporation may be found. The court in any proceedings under this section, in 
addition to any other penalties provided by law, shall, if fraud is found, provide 
that such person, association, or corporation, shall be ineligible thereafter either 
permanently or for a lesser period to acquire any lease or other interest in land 
under the provisions of this Act. 


The significance of the proposed legislation is heightened by the 
March 4, 1960, opinion o ac Ewing Kerr, U.S. judge for the 
District Court of Wyoming, in the Pan American case. Judge Kerr, 
in a holding that may not have been wholly germane to the decision 
he reached, stated that the Secretary did not have authority to cancel 
administratively leases covering lands known to be valuable for oil 
and gas on grounds of fraud. In such cases, the judge stated, the 
Federal Government must bring action in the U.S. district court in the 
district in which the lands are located. 

The judge did, however, dismiss the complaint, which sought to 
enjoin such administrative action, on a ground wholly different from 
that of the Secretary’s asserted authority; namely, that the Secretary 
was an indispensable party to the suit. 


rir 
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Nevertheless, the finding of a U.S. judge, even if it possibly may be 
dicta, that the Secretary does not have the authority he asserts, is, 
I am convinced, entitled to some little weight and should be given 
consideration by the committee. Accordingly, I have directed our 
committee’s counsel, Stewart French, to obtain a copy of the opinion 
and have it made available to the committee members, together with 
the text of the pertinent sections of the statutes cited. 


JosEePH C. O’MAHONEY, 
Chairman, Public Lands Subcommittee. 
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U.S. Senate, 
ComMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
March 18, 1960. 
Memorandum 
To: Senator Joseph C. O’Mahoney. 
From: Stewart French, chief counsel. 
Subject: Administrative cancellation of mineral leases. 


The U.S. judge for the District Court of Wyoming, Hon. Ewing 
Kerr, in a memorandum opinion in the Pan American case stated: 


Looking at the statute (id est, the Mineral Leasing Act) in the light of all that 
bears upon its purpose and meaning, I think it clearly and unmistakably lays 
upon the Secretary of the Interior or his subordinates the plain duty to bring an 
action in the U.S. district court where the leased lands are situated if he seeks to 
cancel leases on the ground of fraud if the lands contain valuable deposits of oil 
or gas. In the case at bar there is no dispute that the lands contain such deposits. 

rue, there is a wide latitude available to the Secretary of the Interior in many 
situations, but he is bound by the statute (Lane v. Hoglund, 244 U.S. 174). 

Counsel have filed voluminous briefs citing scores of cases, yet none of these 
cases parallel the facts in the case at bar. I have found no case where the Secre- 
tary or his subordinates have attempted to cancel leases administratively where 
valuable deposits of oil or gas are known. The cases are many where the Govern- 
ment has brought suit in the U.S. district court to cancel leases and patents and 
no good reason is shown by the Department in this case why deviation should 
be made from the well beaten path of the previous procedure. 

* * - * . * * 

From: what I have said I hold the supervisor is proceeding in contravention of 
the clear mandate of the statute, his own regulation, and in violation of the 
terms of the lease when he proceeds administratively to cancel leases on lands 
known to contain valuable oil and gas deposits. This prerogative Congress has 
reserved for the courts. 


The foregoing pronouncements were made by the judge in deciding 
the motion of the Federal Government to dismiss an action brought 
by the Pan American Petroleum Corp. to enjoin the Wyoming State 
supervisor of the Bureau of Land Management from continuing an 
administrative Penn within the Bureau to cancel certain of the 
corporation’s oil and gas leases. 

The judge thereupon did in fact dismiss the complaint, holding 
with the Government that the Secretary of the Interior was an indis- 
pensable party. Thus, since the decision itself was not based on the 
issue of the Secretary’s authority to cancel oil and gas leases adminis- 
tratively, the Interior Department’s attorneys contend that the 
quoted statements are mere dicta. 

The complaint asserted that— 

* * * the only remedy available to the Secretary of the Interior is by pro- 


ceeding through the Attorney General of the United States in an action instituted 
in the U.S. district court for the district in which the leased property is located 
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or in which the lease owner may be found; that no power or authority exists in 
the Secretary of the Interior or any of his subordinate officers or agents to pro- 
ceed administratively or cancel or forfeit any of such leases held by the plaintiff; 
the complaint further alleges that the administrative proceedings were wholly 
unauthorized by applicable statutes of the United States and directly violate the 
plain provisions of the statute. 

The defendants interpose a motion to dismiss the complaint on the grounds 
(a) that no claim for_relief has been stated; (b) the Secretary of the Interior is 
an indispensable party, and (c) that plaintiff has failed to exhaust its administra- 


tive remedies. 

As the judge’s opinion states-in-the quoted paragraphs above, the 
briefs are voluminous and, for the most part, were addressed by both 
sides to the question of the Secretary’s authority to cancel adminis- 
tratively. 

The Government contends that the controverted authority of the 
Secretary to cancel is not based solely on grants or delegations from 
the Congress set forth in the Mineral Leasing Act. Rather the 
Government also relies on other statutes, found in 5 U.S.C. 485, in 
43 U.S.C. 2, and elsewhere. These sections of the statutes, as well 
as the text of the judge’s memorandum of opinion are submitted. 


Srewart FrRenca, 
Chief Counsel. 











TEXT OF JUDGE’S MEMORANDUM OPINION 





In the United States District Court for the District of Wyoming 
No. 4241—Civil 


Pan AMERICAN PETROLEUM CoRPORATION, A CORPORATION, PLAINTIFF 
v. 


Ep Prerson, INDIVIDUALLY AND AS SUPERVISOR FOR THE STATE OF 
WyominG, Bureau or LAND MANAGEMENT, DEPARTMENT OF THE 
INTERIOR, ET AL., DEFENDANTS 


A. G. McClintock of Cheyenne, Wyoming, Thomas J. Files, Vir- 
gil C. McClintock and Frank H. Houck, Casper, Wyoming, attorneys 
for plaintiff. 

John F. Raper, Jr., United States Attorney, Cheyenne, Wyoming, 
attorney for defendants. 


JuDGE’s MEMORANDUM 
Kerr, Judge—Decided March 4, 1960 


The subject of this controversy involves oil and gas leases heretofore 
issued on public lands. Some of the leases in question are on produc- 
ing lands, others on non-producing lands, while others are on lands 
known to contain valuable deposits of oil and gas. 

The matter is before the Court on the government’s motion to 
dismiss. 

A summary of the pleadings, statutes and regulations is essential 
to an understanding of the issues involved. 

On January 27, 1959, the State Supervisor for the State of Wyoming, 
Bureau of Land Management, filed a complaint in the Cheyenne 
Land Office of the Bureau of Land Management on behalf of the United 
States as contestant and named the Pan American Petroleum Corpora- 
tion, together with eighty-five other persons, companies and corpora- 
tions, as contestees. Omitting the caption the complaint is as follows: 

Comes now the United States of America, acting by and through the State 
Supervisor for the State of Wyoming, Bureau of Land Management, Department 


of the Interior, pursuant to the provisions of Title 43, Code of Federal Regulations, 
1954 Revision, Supp., Part 221, and as grounds for contest states and alleges: 


I 


That Walter G. Davis and other parties by plan, scheme and device wilfully, 
falsely and fraudulently: 

(a) Procured the issuance and assignment of Federal oil and gas leases 
for the purpose of enabling Walter G. Davis or other parties to fraudulently 
obtain oil and gas leases for the use, benefit and on behalf of Walter G. Davis 
or other parties in excess of 15,360 acres contrary to and in violation of the 
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totutne of the United States and the regulations of the Department of the 
nterior. 

(b) Procured the issuance and assignment of Federal oil and gas leases for 
the use, benefit and on behalf of Walter G. Davis or other parties without 
disclosing that an agent or attorney in fact was involved and without the 
interest and qualifications of said Walter G. Davis or other parties being 
disclosed contrary to and in violation of the statutes of the ited States 
and the regulations of the Department of the Interior. 

(c) Procured the issuance and assignment of Federal oil and gas leases 
for the use, benefit and on behalf of Walter G. Davis at a time when the said 
Walter G. Davis was not qualified to hold such leases or interests therein 
contrary to and in violation of the statutes of the United States and the regu- 
lations of the Department of the Interior. 


II 


That the serial numbers, the legal description of the land included therein 
and the parties and their addresses presently having an interest as shown by the 
records of the Bureau of Land Management in all leases obtained by issuance 
and assignment contrary to and in violation of the statutes of the United States 
and the regulations of the Department of the Interior as alleged in Paragraph 
No. 1 above are shown on Exhibit A attached hereto and incorporated herein 
by reference. m1 


The name and address of each party interested as shown by the records of the 
Bureau of Land Management and the legal description of the lands involved are 
shown on Exhibit A attached hereto and incorporated herein by reference. 


IV 


That there are no proceedings pending for the acquisition of title to or an 
interest in such lands as shown by the records of the Bureau of Land Manage- 
ment other than as noted on said Exhibit A. 

WHEREFORE, the United States of America requests that it be allowed to 
prove the allegations contained herein and that all of said leases shown on Ex- 
hibit A be invalidated, cancelled and declared null and void and for such other and 
further action as may be deemed proper in the circumstances. 


NOTICE 


This complaint is filed in the State of Wyoming Land Office, Bureau of Land 
Management, Room 409, Federal Office Building, Cheyenne, Wyoming and any 
papers pertaining thereto shall be sent to such office for service on the contestant. 

Unless contestees file an answer to the complaint in such office within thirty 
(30) days after service of this notice and complaint, the allegations of the com- 
plaint will be taken as admitted and the case will be decided without a hearing. 
Any answer should be filed in accordance with Title 43, Code of Federal Regula- 
tions, 1954 Revision, Supp., Part 221. [Emphasis supplied.] 

On February 24, 1959, plaintiff filed this action to enjoin the 
defendants from taking any action against the plaintiff in said depart- 
mental proceedings and praying that the proceedings be declared 
null and void. The complaint alleges inter alia that the only remed 
available to the Secretary of the Interior is by proceeding throu 
the Attorney General of the United States in an action instituted in 
the United States District Court for the district in which the leased 
property is located or in which the lease owner may be found; that 
no power or authority exists in the Secretary of the Interior or any 
of his subordinate officers or agents to proceed administratively to 
cancel or forfeit any of such leases held by the plaintiff; the complaint 
further alleges that the administrative proceedings were wholly 
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unauthorized by applicable statutes of the United States and directly 
violate the plain provisions of the statute. 

The defendants interpose a motion to dismiss the complaint on 
the grounds (a) that no claim for relief has been stated; (b) the Secre- 
tary of the Interior is an indispensable party; and (c) that plaintiff 
has failed to exhaust its administrative remedies, 


STATUTES AND REGULATIONS INVOLVED 


Section 27 of the Mineral Leasing Act as amended by section 6 of 
eae of August 8, 1946 (30 U.S.C. 184), in pertinent parts provides 
as follows: 


* * * no, person, association or corporation, except as herein provided, shall 
take or hold at one time oil or gas leases exceeding in the aggregate fifteen thousand 
three hundred and sixty acres granted hereunder in one state. * * *. If any 
interest in any lease is owned, controlled, directly or indirectly, by means of stoc 
or otherwise, in violation of any of the provisions of this Act, the lease may be 
cancelled, or the interest so owned may be forfeited, or the person so owning or 
controlling the interest may be compelled to dispose of the interest in any appro- 
priate proceeding by the Attorney General. Such a proceeding shall be instituted 
in the United States District Court for the district in which the leased property or some 
part thereof is located or in which the lease owner may be found * * *, 


By the Act of August 2, 1954 (68 Stat. 648), the limitation of acreage 
so provided was increased to 46,080 acres in any one state. 

ction 31 of the Mineral Leasing Act, as amended by Section 9 
of the Act of August 8, 1946 (30 U.S.C. 188), provides in pertinent 
parts as follows: 


Except as otherwise herein provided, any lease issued under the provisions of 
this Act may be fais and cancelled by an appropriate proceeding in the United 
States Court for the district in which the property or some part thereof is located when- 
ever the lessee fails to comply with any provisions of this Act, of the lease, or of 
bos general regulations promulgated under this Act and in force at the date of the 
ease; : 

Any lease issued after August 21, 1935, under the provisions of Section 17 of 
this Act shall be subject to cancellation by the Secretary of the Interior after 
thirty days’ notice upon the failure of the lessee to comply with any of the provisions 
of the lease, unless or until the land covered by any such lease is known to contain 
valuable deposits of oil or gas. [Emphasis supplied.] 


The oe instituted by the Supervisor were brought under 
the provisions of Title 43, Code of Federal Regulations, 1954 Revision, 
Supp., Part 221, which provides in part: 


221.67 Government contests. The Government may initiate contests for any 
cause affecting the legality or validity of any entry or settlement or mining claim. 
[Emphasis supplied.] 


Subsequent to the institution of this action and on ean 21, 
1959 (73 Stat. 571), Congress again amended the Mineral Leasing Act 
of February 25, 1920, and I quote from this amendment: 


If any interest in any lease is owned or controlled, directly or indirectly, by 
means of stock or otherwise, in violation of any provisions of this Act, the lease 
may be cancelled, or the interest so owned may be forfeited, or the person so own- 
ing or controlling the interest a be compelled to dispose of the interest, in any 
ea proceeding institu by the Attorney General. Such a proceeding 
shall be instituted in the United States district court for the district in which the leased 
property or some part thereof is located or in which the lease owner may be found, 
except that any ownership or interest forbidden by this Act which may be acquired 
by escent, will, judgment or decree may be held for two years and not longer 

ter its acquisition. [Emphasis supplied.] 


52956—60——2 
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There is now pending before the Congress S. 2983, an amendment 
to the Mineral Leasing Act, Revision of 1960, from which I quote: 


* * * Provided, however, That if such violation has been alleged in the acquisi- 
tion or holding of a lease or interest in lands producing oil and gas, or known to 
contain valuable deposits of oil and gas, no such interest may be canceled or 
forfeited or otherwise ordered disposed of except by an action beginning in the 
United States district court for the district in which the land or some part thereof 
is located or in which such person, association, or corporation may be found, upon 
appropriate proceedings instituted in such court by the Attorney General. In the 
event that the Secretary has reason to believe that fraud has been committed 
in the acquisition or holding of any interest in an oil and gas lease by any person, 
association, or corporation, he may instead request the Attorney General to 
institute appropriate proceedings for the cancellation of such interest against such 
person, association, or corporation. Any such proceeding shall be instituted in 
the United States district court for the district in which the land or some part 
thereof is located or in which such person, association, or corporation may be 
found. The court in any proceedings under this section, in addition to any other 
penalties provided by law, shail, if fraud is found, provide that such person, asso- 
ciation, or corporation, shall be ineligible thereafter either permanently or for a 
om period to acquire any lease or other interest in land under the provisions of 
this Act. 

BONA FIDE PURCHASER 


The right of cancellation or forfeiture for violation of the provisions of this Act 
shall not apply so as to affect adversely the title or interest of a bona fide seller or 
purchaser in any lease, option for a lease, or interest in a lease acquired in con- 
formity with the acreage limitations of this Act from any other person, associa- 
tion or corporation whose holdings, or the holdings of a predecessor or successor 
in title, including the original lessee of the United States, may have been canceled 
or forfeited, or may be subjected to cancellation or forfeiture for any such violation. 
Any person, association, or corporation who is a party to any proceedings with 
respect to a violation of any provision of this Act shall have the right to be dis- 
missed as such a party upon a sworn statement and such other written proof as 
the Department might require, showing that the person, association or corpo- 
ration acquired the interest involving him as such a bona fide purchaser or bona 
fide seller without violating any provisions of this Act. 


Senator O’Mahoney of Wyoming stated on February 4, 1960, with 
respect to S. 2983: 


* * * * * * * 


(5) To provide that violators may be proceeded against by the Secretary 
in administrative proceedings but that in the event the Secretary has reason 
to believe that fraud has been committed, he may request the Attorney General 
to institute proceedings in the U.S. District Court. 

(6) To authorize the court if fraud is found to declare the violator ineligible 
thereafter, either permanently or for a lesser period, to hold any lease or other 
interest in land under the provisions of this Act. [Emphasis supplied.] 


The Congressional intent respecting the 1920 Mineral Leasing Act is 
clearly manifested in 58 Congressional Record, page 7604, 66th Con- 
gress, lst Session, from which I quote: 


Mr. AnpERSON. Mr. Chairman, I move to strike out the last word. I want to 
ask the chairman of the committee a question. The provision beginning on line 6, 
page 6, provides: 

“Any interests held in violation of this act shall be forfeited to the United 
States by appropriate proceedings instituted by the Attorney General’ 
and so forth. 

I take it that under that language the holding is valid and any operations con- 
ducted under it would be valid until after action brought by the United States. 
Am I correct in my construction of that language? 

Mr. Stnnorr. That would relate to a lease, but not toa permit. The Secretary 
has certain rights under a permit, but after the permit is merged into a lease, 
then it will take court action. 

Mr. ANDERSON. Well, Mr. Chairman, I want to ask what was the reason for 
that sort of a provision? Ordinarily a lease would be void ab initio, but here 
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you put the entire burden on the Government to proceed to forfeit the lease before any- 
thing can be done in the way of showing fraud. 

Mr. Sinnott. It is in recognition of that legal, or equitable, principle that the 
law abhors a forfeiture, and there must be a showing made in court before the forfeiture 
can be secured. 

Mr. ANDERSON. I assume a man could searcely hold a larger amount of land 
under this act than the act permits, without knowing it. Therefore it seems to 
me that it ought to provide that the holding of an amount in excess of the amount 
permitted by the law should be void from the beginning. 

Mr. Strnorr. Well, a man might inadvertently secure more stock than he is 
entitled to; and it is in line with all court proceedings in relation to forfeiture. 

Mr. AnperRson. Mr. Chairman, I move to insert in line 7, page 66, after the 
word “be’’ the words “‘void and shall be.” So that it will read: 

“Any interests held in violation of this act shall be void and shall be forfeited 
to the United States’’. 
{Emphasis supplied.] 


The Congressional record discloses that the Anderson motion was 
defeated and the bill was enacted into law requiring court proceedings 
to be instituted where fraud was found to exist. 

T have taken occasion to examine the standard Oil and Gas lease 
issued by the Secretary of the Interior, Form No. 4-1158, 6th Edition, 
April 1957, and I quote Section 7 of the terms of the lease: 


Sec. 7. Proceepincs in Case or Derau.tt.—lIf the lessee shall not comply 
with any of the provisions of the act or the regulations thereunder or of the lease 
or make default in the performance or observance of any of the terms hereof except 
payment of rental, and such default shall continue for a period of 30 days after 
service of written notice thereof by the lessor, this lease may be canceled by the 
Secretary of the Interior in quater Stihlie with section 31 of the act, except that if 
this lease covers lands known to contain valuable deposits of oil or gas, the lease 
may be canceled only by judicial proceedings in the manner provided in section 31 of 
the act; but this provision shall not be construed to prevent the exercise by the 
lessor of any legal or equitable remedy which the lessor might otherwise Revs. 
Upon cancellation of this lease, any casing, material, or equipment determined 
by the lessor to be necessary for use in plugging or preserving any well drilled on 
the leased land shall become the property of the lessor. A waiver of any par- 
ticular cause of forfeiture shall not prevent the cancellation and forfeiture of this 
lease for any other cause of forfeiture, or for the same cause occurring at any 
other time. [Emphasis supplied.] 


Title 43, Code of Federal Regulations, Section 192.161(c), provides: 


(c) Leases known to contain valuable deposits of oil or gas may be canceled 
only by judicial proceedings in the manner provided in sections 27 and 31 of the 
act. (Emphasis supplied.] 

Looking at the statute in the light of all that bears upon its purpose 
and meaning, I think it clearly and unmistakably lays upon the Sec- 
retary of the Interior or his subordinates the plain duty to bring an 
action in the United States district court where the leased lands are 
situated if he seeks to cancel leases on the ground of fraud if the 
lands contain valuable deposits of oil or gas. In the case at bar there 
is no dispute that the lands contain such deposits. 

True, there is a wide latitude available to the Secretary of the 
Interior in many situations, but he is bound by the statute. Lane v. 
Hoglund, 244 U.S. 174. 

ounsel have filed voluminous briefs citing scores of cases, yet none 
of these cases parallel the facts in the case at bar. I have found no 
case where the Secretary or his subordinates have attempted to cancel 
leases administratively where valuable deposits of oil or gas are known. 
The cases are many where the government has brought suit in the 
United States district court to cancel leases and patents and no good 
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reason is shown by the Department in this case why deviation should 
be made from the well beaten path of the previous procedure. 

In the case of Bell Oil & Gas Co. v. Wilbur, Secretary of Interior, 
50 F. 2d 1070, the Court of Appeals for the District of Columbia in 
discussing the power of the Secretary of the Interior under the Oil 
and Gas Pots Act of 1920 stated at page 1071: 


It is unnecessary for us to enter into any discussion as to the action of the 
Secretary, since we are compelled to dispose of the case upon another ground, 
namely, that the plaintiff has an adequate remedy at law. The Secretary, under 
the terms of the act, has no power by his own fiai to cancel these leases. He is required 
to go into a District Court of the United States to accomplish that result by a proceeding 
in equity. In that proceeding, plaintiff can set up as a defense the action of the 
Secretary in attempting to exact the 15 cents per barrel over and above the 
market price, and the legality of the Secretary’s action would then be for the 
determination of the court. 


But it is urged that, should the court decide in favor of the Secretary, the 
oy order which it could enter would be to decree the cancellation of the leases, 
and that plaintiff should not be compelled to thus place his properties in jeopardy. 
We are not impressed with this contention. Plaintiff cannot be deprived of tis 
property in the leases except by due process of law, and a court of equity, having 
jurisdiction of the proceeding, has jurisdiction to enter a decree which will protect 
the rights of all parties involved; therefore, should the court decide that the 
Secretary was right in imposing the 15 cents per barrel over and above the market 
price, it could still protect the plaintiff by a decree to the effect that, upon the 
failure of the plaintiff to pay the accumulated amount found to be due the gov- 
ernment by a specified date, a decree would be entered canceling the lease. 
[Emphasis supplied.] 

From what I have said I hold the Supervisor is proceeding in 
contravention of the clear mandate of the statute, his own regulation, 
and in violation of the terms of the lease when he proceeds adminis- 
tratively to cancel leases on lands known to contain valuable oil and 
gas deposits. This prerogative Congress has reserved for the courts. 

Turning now to the question as to whether the Secretary of the 
Interior is an indispensable party to this action. I am confronted at 
the threshold with a long line of Supreme Court decisions, as well as a 
Tenth Circuit decision. a 

5 U.S.C.A. 133y, Reorganization Plan of 1946, subsection (e): 

The Bureau of Land Management and its functions shall be administered 
subject to the direction and control of the Secretary of the Interior, and the 
functions transferred to the Secretary by subsection (a) of this section shall be 
performed by the Secretary or, subject to his direction and control, by such 
officers and agencies of the Department of the Interior as he may designate. 

Clearly the Supervisor for the State of Wyoming, Bureau of Land 
Management, Department of the Interior, is the arm or alter ego of 
the Secretary. __ : 

In an early decision (1896), Warner Valley Stock Co, v. Smith, 165 
U.S. 28, the Supreme Court held that an action against the Com- 
missioner of the General Land Office was in fact a suit against the 
Secretary of the Interior. It was there held that the phrase “under 
the direction of the Secretary of the Interior” was not meaningless 
but was intended as an expression in general terms of the power of the 
Secretary to supervise and control the extensive operations of the land 
department, of which he is head. That it means that in the important 
matters relating to the sale and disposition of the public domain, 
issuing patents thereon, and the administration of the trust devolving 
upon the government, by reason of the laws of Congress "respecting 
the public domain, the Secretary of the Interior is the supervising 





MATERIALS ON CANCELLATION OF MINERAL LEASES 9 


agent of the government to do justice to all claims and preserve the 
rights of the people. The court said at page 34: 


The present suit was avowedly brought against Smith as Secretary and 
Lamoroux as Commissioner, for acts done and threatened by them in their 
official character respectively. The prayer of the bill was for an injunction 
against both of them from assuming to exercise further jurisdiction with respect 
to the disposition of the lands in question, and from further trespassing upon the 
plaintiff’s right of quiet possession thereof; and that the defendant Smith be 
commanded to prepare patents therefor to be issued to the plaintiff, in accordance 
with law, and to the end that the plaintiff’s title might be quieted and freed from 
cloud; and for further relief. 

The purpose of the bill was to control the action of the Secretary of the Interior; 
the principal relief sought was against him; and the relief asked against the Com- 
missioner of the General Land Office was only incidental, and by way of restraining 
him from executing the orders of his official head. To maintain such a bill 
against the subordinate officer alone, without joining his superior, whose acts are 
erry to have been unlawful would be contrary to settled rules of equity 
pleading. 


In Webster v. Fall, Secretary of the Interior, 266 U.S. 507, the court 
held that an action against the Superintendent of the Indian Agency 
by a member of the Osage Indian tribe to compel payments was a suit 
aoe the Secretary of the Interior and could not be maintained. 
The court quoting from Onerich v. Ruiter, 265 U.S. 388, stated at page 
510: 


* * * “They act under his direction and perform such acts only as he commits 
to them by the regulations. They are responsible to him and must abide by his 
direction. What they dois asif done by him. He is the public’s real representa- 
tive in the matter, and, if the injunction were granted, his are the hands which 
would be tied.” In the Smith case, suit was brought against the Secretary of the 
Interior and the Commissioner of the General Land Office to enjoin them from 
exercising further jurisdiction with respect to the disposition of certain public 


lands; from further ane upon complainant’s right of quiet possession; and 


to command the issue of patents to plaintiff. The suit abated as to the Secretary 
because of his resignation, and it was held that it could not be continued against 
the Commissioner alone. We quote from the opinion (pp. 34-35): ‘The purpose 
of the bill was to control the action of the Secretary of the Interior; the principal 
relief sought was against him; and the relief asked against the Commissioner of 
the General Land Office was only incidental, and by way of restraining him from 
executing the orders of his official head. To maintain such a bill against the 
subordinate officer alone, without joining his superior, whose acts are alleged to 
have been unlawful, would be contrary to settled rules of equity pleading.”’ 


In Williams v. Fanning, Postmaster of Los Angeles, 332 U.S. 490, 
Mr. Justice Douglas stated at page 493: 


* * * that the superior officer is an indispensable party if the decree granting the 
relief sought will require him to take action, either by exercising directly a power 
lodged in him or by having a subordinate exercise it for him. 


The case of Sellas v. Kirk, 200 F. 2d 217, involved a suit to enjoin a 
range manager from effecting a reduction in grazing permits on public 
tea The court held that a suit against the range manager was a 
suit against the Secretary of the Interior and stated at page 220: 


But assuming that the action on appellant’s application for a permit is judicially 
reviewable, we think the Secretary of the Interior is an indispensable party to the 
suit. The only party defendant before the court is the Secretary’s subordinate, 
and it is the Secretary, not the subordinate, who is authorized by the Act “‘to 
issue or cause to be issued permits to graze livestock’’ on grosing districts. 43 
U.S.C.A. § 315b. The rule declared in the leading case of Williams v. Fanning, 
332 U.S. 490, 493, 66 8. Ct. 188, 189, 92 L. Ed. 95, is that “the superior officer is an 
indispensable party if the decree nting the relief sought will require him to 
take action, either by exercising directly a power lodged in him or by having a 
subordinate exercise it for him,’ 
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I am unable to distinguish the case at bar from Richman v. Beck, 
10th Cir., 257 F. 2d 575. There Judge Phillips, speaking for the 
court, held that an action against the supervisor of the Bureau of 
Land Management was an action against the Secretary of the Interior 
and stated at page 579: 


Counsel for Beck argue that while his prayer for relief sought a mandatory 
injunction, requiring the issuance of a trailing license or permit, the primary relief 
sought was a judgment restraining Richman and Giles from interfering with the 
trailing and grazing rights which he had previously enjoyed. But Beck has no 
right to trail his sheep in District No. 2, without a permit so to do from the 
Secretary of the Interior or his subordinates acting for him, nor to graze his sheep 
in District No. 2 without a permit so to do, issued or caused to be issued by the 
Secretary of the Interior. To lawfully exercise the rights which he asserts, he 
must obtain affirmative action by the Secretary of the Interior or by subordinates 
of the Secretary of the Interior, acting for him. 

And while the decree below is negative in form, in that it enjoins the withholding 
of permits, its effect is to affirmatively require the issuance of permits. 

Ve conclude that the Secretary of the Interior was an indispensable party 
defendant. 


An examination of the complaint and the decided cases leads me to 
the conclusion that the Secretary of the Interior is an indispensable 
party defendant. An order will be entered dismissing the complaint 
for lack of an indispensable party. 











PERTINENT SECTIONS OF PRINCIPAL STATUTES AND 
REGULATIONS RELIED UPON 


SEecTION 27 oF THE MINERAL LeEasinG Act 
(41 Stat. 437, 448; 30 U.S.C. 184) 


[1] No person, association, or corporation, except as herein pro- 
vided, shall take or hold coal leases or permits during the life of such 
lease in any one State exceeding an aggregate of ten thousand two 
hundred and forty acres: Provded, Phat & person, association or 
corporation may apply for coal leases or permits for acreage in addi- 
tion to said ten thousand two hundred and forty acres, which appli- 
cation or applications shall be in multiples of forty acres, not exceeding 
a total of five thousand one hundred twenty additional acres in such 
State, and shall contain a statement that the granting of a lease for 
such additional lands is necessary for the person, association, or 
corporation to carry on business economically and is in the public 
interest. [2] On the filing of said application, the coal deposits in 
such lands covered thereby shall be temporarily set aside and with- 
drawn from all forms of disposal under this Act. [3] The Secretary 
of the Interior shall, after posting notice of the pending application 
in the local land office, conduct public hearings on said application 
or applications for additional acreage. [[4] After such public hearings, 
to such extent as he finds to be in the public interest and necessary 
for the applicant in order to carry on business economically the 
Secretary of the Interior may, under such regulations as he may 
prescribe, permit such person, association, or corporation to take 
or hold coal leases or permits for an additional aggregate acreage of 
not more than five thousand one hundred and twenty acres in such 
State. [5] The Secretary may, in his own discretion or whenever 
sufficient ‘public interest is manifested, reevaluate the lessee’s or 

ermittee’s need for all or any part of the additional acreage. 

6] The Secretary may cancel the lease or leases and permit or permits 
covering all or any part of the additional acreage, if he finds that 
such cancellation is in the public interest or that the coal deposits 
in the additional acreage are no longer necessary for the lessee or 
permittee to carry on business economically or if the lessee or per- 
mittee has divested himself of all or any part of the original ten 
thousand two hundred and forty acres or no longer has facilities 
which in the Secretary’s opinion enable him to ecploit the deposits 
under lease or permit. [[7] No assignment, transfer, or sale of 
any part of the additional acreage may be made without the approval 
of the Secretary. rs No person, association, or corporation, ex- 
cept as herein provided, shall take or hold sodium leases or permits 
during the life of such lease in any one State, exceeding in the aggre- 
gate acreage five thousand one hundred and twenty acres: Provided, 
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That the Secretary of the Interior may, in his discretion where it 
is necessary in order to secure the economic mining of sodium com- 
pounds leasable under this Act, permit a person, association, or cor- 
poration to take or hold sodium leases or permits for up to fifteen 
thousand three hundred and sixty acres in _T one State. # No 
person, association, or corporation, except as havin provided, shall 
take or hold at one time oil or gas leases exceeding in the aggregate 
forty-six thousand and eighty acres granted hereunder in any one 
State, except that in the Teciine of Alaska no person, association, 
or corporation, except as herein provided, shall take or hold at one 
time oil or gas leases exceeding in the aggregate one hundred thousand 
acres granted hereunder; a no person, association, or ——— 
shall take or hold at one time phosphate leases exceeding in the aggr 

ate ten thousand two hundred and forty acres in the United State States. 
[103 No person, association, or corporation shall take or hold at one 
time any interest or interests as a member of an association or associa- 
tions or as a stockholder of a corporation or corporations holding a 
lease or leases, permit or permits, under the provisions hereof, which, 
together with ‘the area embraced in any direct holding of a lease or 
leases, omen or permits, under said sections, or which, together with 
any other interest or interests as a member of an association or 
associations or as a stockholder of a corporation or corporations 
holding a lease or leases, permit or permits, under the provisions 
hereof for any kind of minerals hereunder, exceeds in the aggregate 
an amount equivalent to the maximum number of acres of the re- 
spective kinds of minerals allowed to any one lessee or permittee 
under said sections. [11] For the purpose of said sections, no 
contract for development and operation of any lands leased here- 
under, whether or not coupled with an interest in such lease, nor 
any lease or leases owned in common by two or more persons, shall 
be deemed to create a separate association under this section between 
or among such contracting parties, or the persons owning such lease 
or leases in common, but the proportionate interest of each such 
person shall be charged against the total acr permitted to be 
held by such person under said sections: Provided, That the total 
acreage so held in common by two or more persons shall not exceed, 
in the aggregate, an amount equivalent to the maximum number 
of acres of thé respective kind of minerals allowed to any one lessee 
or permittee under said sections. [[12] The interest of an optionee 
under a nonrenewable option to purchase or otherwise acquire one 
or more oil or gas leases (whether then or thereafter issued), or any 
interest therein, shall not, prior to the exercise of such option, be a 
taking or holding or control under the acreage limitations provisions 
of any of said sections. [13] No such option shall be entered into 
for a period of more than three years, without the prior approval 
of the Secretary of the Interior, and no person, association, or cor- 
poration shall hold at one time such options of more than two hun- 
dred thousand acres in any one State, {[14] Each holder of any 
such option shall file with the Secretary within ninety days after 
the 30th day of June and the 31st day of December in each year a 
statement under oath showing as of said dates (1) name of optionor 
and serial number of lease or application for lease, (2) date and 
expiration date of each option, (3) number of acres covered by each 
option, and (4) aggregate number of options held in each State and 
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total acreage subject to said options in each State. [15] If any 
interest in any lease is owned or controlled, directly or indirectly, 
by means of stock of otherwise, in violation of any of the provisions 
of said sections, the lease may be canceled, or the interest so owned 
may be forfeited, or the person so owning or controlling the interest 
may be compelled to dispose of the interest, in any appropriate 
proceeding instituted by the Attorney General. [169 Such a pro- 
ceeding shall be instituted in the United States district court for 
the district in which the leased property or some part thereof is 
located or in which the lease owner may be found, except that any 
ownership or interest forbidden in said sections which may be ac- 
quired by descent, will, judgement, or decree may be held for two 
years and not longer after its acquisition. [17] The right of can- 
cellation or forfeiture for violation of the provisions of this Act shall 
not apply so as to affect adversely the title or interest of a bona fide 
purchaser in any lease, option for a lease, or interest in a lease acquired 
in conformity with the acreage limitations of this Act from any other 
person, association, or corporation whose holdings, or the holdings 
of a predecessor in title, may have been canceled or forfeited, or may 
be subject to cancellation or forfeiture, for any such violation. [18] 
Effective on the date of enactment of this Act, any person, associa- 
tion or corporation who is a party to any proceedings with respect to a 
violation of any provision of this Act, whether initiated prior to such 
date of enactment or thereafter, shall have the right to be dismissed 
as such a party upon showing that the person, association, or cor- 
poration acquired the interest involving him as such a party bona fide 
purchaser without violating any provisions of this Act. [19] If 
during any such proceedings with respect to a violation of any pro- 
visions of this Act, or any proceedings with respect to fraud under 
such provisions, a party to those proceedings files with the Secretary 
of the Interior a waiver of his rights under the lease to drill or to assi 

his interests thereunder or if such rights are suspended by order of the 
Secretary pending a decision in such proceedings, he shall, if he is 
found in such proceedings not in violation of such provisions or not 
guilty of such fraud, have the right to have his interest extended for a 
period of time equal to the period between the filing of the waiver, or 
the order of suspension by the Secretary, and the final decision, with- 
out the payment of rental. [20] Nothing herein contained shall be 
construed to limit sections 18, 19, and 22 of this title or to prevent any 
number of lessees under the provisions of this Act from combining 
their several interests so far as may be necessary for the purposes 
of constructing and carrying on the business of a refinery, or of estab- 
lishing and constructing as a common carrier a pipe line or lines of 
railroads to be operated and used by them jointly in the transporta- 
tion of oil from their several wells, or from the wells of other lessees 
under said sections, or the transportation of coal or to increase the 
acreage which may be acquired or held under section 226 of this title: 
Provided, That any combination for such purpose or purposes shall 
be subject to the approval of the Secretary of the Interior on applica- 
tion to him for permission to form the same. [21] Except as pro- 
vided in this Act if any of the lands or deposits leased under the 
provisions of said sections shall be subleased, trusteed, possessed, 
or controlled by any device permanently, temporarily, directly, in- 
directly, tacitly, or in any manner whatsoever, so that they form a 








14 MATERIALS ON CANCELLATION OF MINERAL. LEASES 


part of or are in anywise controlled by any combination. in the form 
of an unlawful trust, with the consent of the lessee, or form the subject 
of any contract or conspiracy in restraint of trade in the mining or 
selling of coal, phosphate, oil, oil shale, gas, or sodium entered into 
by the lessee, or any agreement or understanding, written, verbal, 
or otherwise, to which such lessee shall be a party, of which his or its 
output is to be or become the subject, to control the price or prices 
thereof or of any holding of such lands by any individual, partnership, 
association, corporation, or control in excess of the amounts of lands 
provided in said sections, the lease thereof shall be forfeited by 
appropriate court proceedings. 


1959 Amendment [Sentences 17, 18, and 19, above]. Pub. L. 86-294 amended 
section to provide that the right of cancellation or forfeiture for violations shall 
not apply so as to affect adversely the interest of a bona fide purchaser in a lease 
acquired in conformity with acreage limitations, to provide that bona fide pur- 
chasers in such situations has right to be dismissed as a party from proceedings, 
and to provide that if a party to proceedings files waiver of rights to drill or assigns 
his interests, or if such rights are suspended pending decision, he shall, if he is 
not in violation of provisions, have the right to have his interest extended for a 
period of time equal to the period between filing of waiver or order of suspension 
and final decision, without payment of rental. 

1958 Amendment. Pub. L. 85-698 amended section to increase the limitation 
on the acreage which may be taken or held under coal leases or permits in any one 
State from 5,120 to 10,240 acres, to permit applications for additional coal leases 
or permits not exceeding 5,120 additional acres in the State, to provide for hearings 
on such applications, to authorize reevaluation and canceliation of leases and 
permits for additional acreage, and to prohibit assignment, transfer, or sale of 
any of the additional acreage without the Secretary’s approval. 

1957 Amendment. Pub. L. 85-122 amended section by deleting from the 
second sentence the words “‘or permits exceeding in the aggregate five thousand 
one hundred and twenty acres in any one State, and’’ following the words ‘‘phos- 
phate leases’’. 

1954 Amendment. Act Aug. 2, 1954, amended section to increase the acreage 
that any one person can hold in the aggregate from fifteen thousand three hundred 
and sixty acres to forty-six thousand and eighty acres, to increase the number of 
acres that can be held under option from one hundred thousand acres to two 
hundred thousand acres, and to extend the terms of the option from 2 to 3 years. 

1948 Amendment. Act June 1, 1948, amended the second proviso of section 
by striking out ‘‘within two years after the passage of this Act” and inserting 
in lieu therein “on or before August 8, 1950” in order to allow options to be 
exercised up to that time. 

Act June 3, 1948, amended first sentence of section to increase the aggregate 
acreage allowed one person, etc. from two thousand five hundred and sixty acres 
to five thousand one hundred and twenty acres of coal or sodium leases, and to 
increase the aggregate acreage allowed one person, etc. from seven thousand six 
hundred and eighty acres to fifteen thousand three hundred and sixty acres of oil 
or gas leases. 

1946 Amendment. Act Aug. 8, 1946, amended section principally by doubling 
the amount of land that may be leased by any person or corporation in any one 
State and absolishing the former acreage limitation of 2,560 acres on one structure; 
by excluding operating contracts and leases held in common from the definition 
of “‘association’’; by inserting the provisions relating to options; and by omitting 
the provisions relating to cooperative or unit plans and operating, drilling or 
development contracts. 
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Section 31 or THE MineraAt Leasine Act 
(Found in 30 U.S.@; 188) 


Sec. 31. Except as otherwise herein provided, any lease issued 
under the provisions of this Act, may be forfeited and canceled by an 
appropriate proceeding in the United States district court for the 
district in which the property, or some part thereof, is located when- 
ever the lessee fails to comply with any of the provisions of said 
sections, of the lease, or of the general regulations promulgated under 
said sections and in force at the date of the lease; and the lease may 
provide for resort to appropriate methods for the settlement of disputes 
or for remedies for breach of specified conditions thereof. 

Any lease issued after August 21, 1935, under the provisions of 
section 17 of this Act shall be subject to cancellation by the Secretary 
of the Interior after thirty days’ notice upon the failure of the lessee 
to comply with any of the provisions of the lease, unless or until the 
land covered by any such lease is known to contain valuable deposits 
of oil or gas. Such notice in advance of cancellation shall be sent the 
lease owner by registered letter directed to the lease owner’s record 
post-office address, and in case such letter shall be returned as unde- 
livered, such notice shall also be posted for a period of thirty days 
in the United States land office for the district in which the land 
covered by such lease is situated, or in the event that there is no 
district land office for such district, then in the post office nearest 
such land. Notwithstanding the provisions of this section, however, 
upon failure of a lessee to pay rental on or before the anniversary 
date of the lease, for any lease on which there is no well capable of 
producing oil or gas in paying quantities, the lease shall automatically 
terminate by operation of law: Provided, however, That when the 
time for payment falls upon any day in which the proper office for 
payment is not open, payment may be received the next official 
working day and shall be considered as timely made. As amended 
Aug. 8, 1946, c. 916, § 9, 60 Stat. 956; July 29, 1954, c. 644, § 1(7), 
68 Stat. 585. 


1954 Amendment. Act July 29, 1954 amended section to provide for automatic 
termination of a lease on failure to pay rental on or before the anniversary date 
of the lease, for any lease on which there is no well capable of producing oil or 
gas in paying quantities. 

1948 Amendment. Act Aug. 8, 1946, amended section principaliy by adding 
second paragraph relating to cancellation of leases by the Secretary of the Interior. 

Outer Continental Shelf; cancellation of leases. Cancellation of mineral leases 
on submerged lands of outer Continental Shelf, see sections 1334(b) and 1337(i) 
(j) of Title 43, U.S.C. Public Lunds. 

Legislative History: For legislative history and purpose of Act July 29, 1954, 
see 1954 U.S. Code Cong. and Adm. News, p. 2695. 
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5 U.S.C. 485 


§ 485. Duties of Secretary 


The Secretary of the Interior is charged with the supervision of 
public business relating to the following subjects and agencies: 
Alaska Railroad. 

Alaska Road Commission. 

Bounty-lands. 

Bureau of Land Management. 

Bureau of Mines. 

Bureau of Reclamation. 

Division of Territories and Island Possessions. 

Fish and Wildlife Service. 

Geological Survey. 

Indians. 

National Park Service. 

. Petroleum conservation. 

13. Public lands, including mines. As amended June 17, 1957, 
Pub. L. 85—56, Title XXII, § 2201(1), 71 Stat. 157. 


— tpt 
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1957 Amendment. Pub. L. 85-56 substituted ‘‘Bounty-lands” for ‘Pensions 
and bounty-lands” in par. 3. 

Effective Date of 1957 Amendment. Amendment of section by Pub. L. 85-56 
as effective January 1, 1958, see note under section 2101 of Title 38, Pensions, 
Bonuses, and Veterans’ Relief. 

Surveys, Investigations and Research; Appropriations. Pub. L. 85-743, 
Aug. 23, 1958, 72 Stat. 837, provided: 

“That the authority vested in the Secretary of the Interior, to perform surveys, 
investigations, and research in geology, biology, minerals and water resources, 
and mapping is hereby extended to include Antarctica and the Trust Territory 
of the Pacific Islands. 

“Sec. 2. The Secretary of the Interior is authorized to compile maps of Ant- 
arctica from materials already available and from such additional material as 
may result from the several expeditions in support of the International Geo- 
physical Year. 

“Sec. 3. Nothing in this Act shall be construed to authorize the absorption or 
modification of or change in any way, the responsibility of any other department 
or agency of the United States, including the performance of surveys, mapping, 
and compilation of maps. 

‘Sec. 4. There are hereby authorized to be appropriated such sums as may be 
necessary to carry out the purposes of this Act.” 

Section as unaffected by Submerged Lands Act. Provisions of this section as 
not amended, modified or repealed by the Submerged Lands Act, see section 1303 
of Title 43, Public Lands. 


43 U.S.C. 2 


Sec. 2. Duties or CommissionEeR.—The Commissioner of the Gen- 
eral Land Office shall perform, under the direction of the Secretary of 
the Interior, all executive duties appertaining to the surveying and 
sale of the public lands of the United States, or in anywise respecting 
such public lands, and, also, such as relate to private claims on land, 
and the issuing of patents for all grants of land under authority of the 
Government (Revised Statutes, section 453). 

(Commirree Starr Note.—‘The Secretary of the Interior or such officer as he 
may designate shall perform’’ was substituted for ‘““The Commissioner of the 


General Land Office shall perform under the direction of the Secretary of the 
Interior,’ by 1946 Reorganization Plan No. 3.) 
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Cops or FrepERAL REGULATIONS 
Title 43 


SECTION 221.67. Government contests. The Government may initi- 
ate contests for any cause affecting the legality or validity of any entry 
or settlement or mining claim. 


Copre or FrepERAL REGULATIONS 
Title 43 


SEcTION 191.161(b). Whenever the lessee fails otherwise to comply 
with any provision of the act, of the regulations issued thereunder, or 
of the lease, such lease may be cancelled by the Secretary of the In- 
terior if not known to contain valuable deposits of oil or gas after 
notice to lessee in accordance with section 31 of the act, if default 
continues for the period prescribed in that section after service of 
notice there. * * * 

(c) Leases known to contain valuable deposits of oil or gas may be 
cancelled only by judicial proceedings in the manner provided in 
sections 27 and 31 of the act. 





